STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JI M HORNE, AS COWMM SSI ONER OF
EDUCATI ON,

Petitioner,
VS. Case No. 03-2271PL
CHRI STOPHER EBRAHI MOFF

Respondent .
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RECOMVENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Cark, held a final admnistrative hearing in this case
on January 28 and 29, 2004, in Ol ando, Florida.

APPEARANCES

For Petitioner: Aaron W Proul x, Esquire
Broad and Cassel
100 North Tanpa Street, Suite 3500
Post O fice Box 3310
Tanpa, Florida 33601-3310

For Respondent: Joseph Egan, Jr., Esquire
Egan, Lev & Siwica, P.A
Post O fice Box 2231
Ol ando, Florida 32802-2231

STATEMENT OF THE | SSUE

Shoul d Petitioner inpose discipline on Respondent's Florida
Educator's Certificate No. 782510, based upon the allegations in

t he Amended Admi nistrative Conplaint, Case No. 012-0456-m



before the Departnent of Education, Education Practices
Commi ssi on?

PRELI M NARY STATEMENT

On May 7, 2003, Petitioner, JimHorne, as Comm ssioner of
Education, filed an Adm nistrative Conplaint setting forth
factual allegations attributed to Respondent, Christopher
Ebr ahi noff, which allegedly violated certain Florida Statutes
and Florida Adm nistrative Code rules. Respondent disputed the
al | egati ons and requested a hearing before an Adm nistrative Law
Judge of the Division of Adm nistrative Heari ngs.

The case was received by the Division of Adm nistrative
Heari ngs on June 18, 2003. An Initial order was sent to both
parties on June 19, 2003. The case was initially schedul ed for
final hearing on August 11, 2003, in Ol ando, Florida.

Respondent’'s Mdtion for Continuance, dated July 25, 2003,
was granted; the case was reschedul ed for final hearing on
Sept enber 22, 2003.

On Septenber 9, 2003, Respondent flied a Mdtion for Leave
to Anend the Adm nistrative Conplaint. This nbtion was granted,
whi ch necessitated continuing the scheduled final hearing. The
final hearing was reschedul ed for Novenber 25, 2003.

Petitioner's Enmergency Mtion for Continuance dated
Novenber 21, 2003, was granted; the final hearing was

reschedul ed for January 28 and 29, 2004.



The case was presented as rescheduled. At the final
hearing, Petitioner presented the testinony of the follow ng
w tnesses: A C. and H P., Boone Hi gh School students and
friends of A S.; Robin MCormck, Belynda Thonmas, Kim
Porterfield, Hugh Hattabaugh, and Cheryl Pleicones, Boone High
School faculty nenbers; Don Shearer, an Orange County School
Board adm ni strator; and Janmes Cooney, a Dr. Phillips High
School faculty nmenber. The depositions of Beverly Mddleton, a
Boone Hi gh School faculty nmenber, and A. S., the conpl ai ning
student, were received in lieu of their live testinony.

Petitioner offered nine evidentiary docunents at the final
heari ng, which were received into evidence and nmarked
Petitioner's Exhibits B, Db E, F, H I, J, K L, and M Two
addi ti onal docunents becane part of the evidence by their
attachnment to the deposition of A S. dated Cctober 21, 2003.
They were identified as Petitioner's Exhibits 1 and 2.

Respondent testified on his own behalf. 1In addition,
Respondent presented the testinony of the foll owi ng w tnesses:
C.R and M C., Boone Hi gh School students, and Pam Covert,
Judith Zeek, Arthur Harnon, and Ann Cal endri no, Boone Hi gh
School faculty nmenbers. Hal Litchford, Esquire, a parent of a
former Boone Hi gh School student, also testified. Respondent's

Conposite Exhibit 1 was received into evidence.



Subsequent to the final hearing, on February 13, 2004, the
deposition of Beverly M ddl eton was taken and, as nentioned
above, was received in lieu of her |ive testinony.

The Transcript of Proceedings was filed on April 13, 2004.
The parties requested, and received, extensions for filing
proposed recomended orders. Both parties filed Proposed
Recommended Orders on June 22, 2004.

FI NDI NGS OF FACT

Based on the testinony and deneanor of the w tnesses, and
t he docunentary evidence presented, the follow ng findings of
fact are nmde:

1. Respondent was a mathenatics teacher at Boone Hi gh
School in Olando, Florida, during the 2000-2001 and 2001- 2002
school years. He also was an athletic coach at Boone,

Dr. Phillips and Apopka Hi gh School s during this sane period.
He hel d Florida Educators Certificate No. 782510.

2. A S. was a student at Boone Hi gh School; 2000-2001 was
her junior year, and 2001-2002 was her senior year. She was a
menber of the Boone Hi gh School varsity cheerl eadi ng squad
during both school years.

3. Wile Respondent was not A . S.'s classroomteacher, he
hel d positions of responsibility which could occasion his
contact with any student at Boone Hi gh School, including A S

For exanple, he participated in a Florida Conprehensive



Assessnent Test (FCAT) prep program was a faculty nmenber of the
"SAFE Team " and assisted in the anger managenent program and
the Anmerican Lung Associ ati on student non-snoki ng program

4. "Program Excel | ence” was a program held after school in
whi ch Respondent vol unteered to help students prepare for the
FCAT.

5. The SAFE Teamis conprised of faculty nenbers who are
avai |l abl e to counsel students with personal problens; these
faculty nmenbers are encouraged to conduct open discussions with
students. Students are encouraged to discuss their personal
problenms with the SAFE Team nenbers whose nanes appear on a
publ i shed |i st of SAFE Team nenbers posted in classroons. The
Boone Hi gh School principal, Hugh Hattabaugh, testified that it
woul d not be atypical for a SAFE Team nenber to interrupt a
class to talk to a student.

6. In addition to his classroomteaching responsibilities,
Respondent, as did a significant nunber of other teachers, had
"hal | duty" where the teachers woul d post thenselves in the
school passageways to nonitor students who were passing to and
from cl asses.

7. Respondent al so provided assistance to students who
were having difficulty wwth mathematics. Sone of these students
were not his classroom students. |n addition, Respondent

assi sted students, particularly athletes, who were attenpting to



obtain college athletic schol arships by contacting coll ege
coaches and athletic departnents on behalf of the student
athletes. A parent of a Boone Hi gh School student who received
a college scholarship as a result of Respondent's efforts
testified and confirned that he was aware that Respondent
simlarly hel ped other students obtain schol arshi ps.

8. Petitioner's Anended Adm nistrative Conplaint contains
mat eri al allegations that Respondent engaged in "inappropriate
conduct with students.” These instances of inappropriate
conduct are discussed bel ow.

9. Respondent invited A'S. to dinner. A S testified that

Respondent invited her to dinner; she does not recall when or
for what reason. Respondent acknow edged that he did invite
graduating seniors to dinner after graduation. One witness, a
faculty nmenber, testified that A S. had advi sed her that
Respondent invited her to dinner after graduation. Respondent
testified that while at Dr. Phillips H gh School, he becane
aware that teachers invited graduating seniors, typically in
groups, out to dinner. He anticipated starting such a
"tradition" at Boone Hi gh School. This is not inappropriate
conduct .

10. Respondent repeatedly pulled AS. fromclass to

di scuss non-academic matters. A S.'s testinony, which is

uncl ear, at best, recalls at |east three occasions during her



junior year and one, possibly nore occasions, during her senior
year when Respondent cane to a class and asked the teacher to
speak to A.S. These conversations were all very brief and
occurred i mredi ately outside the classroons. Mbst discussions
i nvol ved cheerl eadi ng; on one occasion, A S. reports that
Respondent commented that her boyfriend, who was a freshman in
coll ege, would not be faithful to her or words to that effect.
11. The Boone Hi gh School principal testified that it
woul d not be atypical for a SAFE Team faculty nmenber to pull a
student fromclass. 1In addition, because Respondent was
coachi ng at another high school, which required himto | eave the
Boone Hi gh School canpus i mediately at the end of the final
school period, he found it necessary to communicate with
students who were not in his classes by visiting with themwhile
they were in class. Respondent testified that on one occasion,
during A.S.'s senior year, he sought A'S. out to speak to her
during class because her cheerl eadi ng coach had told hi mthat
A.S. was having difficulty. These contacts were not
i nappropri ate.

12. Respondent made i nappropriate comments about A S.'s

physi cal attributes. In her deposition, A S. stated Respondent

comented that he "liked the way that ny chest | ooked in the
shirt that I wore.” In a Decenber 31, 2001, witten statenent

A.S. reported that Respondent said "I like that shirt on you, it



makes your boobs | ook nice." She maintains that he rmade ot her
comment s about her appearance, but she can renenber not hing
specific. Respondent denies nmaki ng any comment about A S.'s
breast size. There are no other witnesses to this accusation.
The evi dence does not establish clearly and convincingly that
Respondent nade the all eged conments.

13. Respondent called A.S. on her cell phone. A 'S

reports that Respondent called her two tines on her cell phone.
The occasion she renenbers clearly occurred during the sunmer
bet ween her junior and senior years while she was attending
cheerl eading canp at the University of Central Florida. He
cal |l ed seeking the phone nunber of another student that he was
attenpting to assist in obtaining a baseball schol arshi p.
Respondent needed to contact this student athlete inmediately.
This information (student athlete's phone nunber) was provided
by anot her cheerl eader who participated in the phone
conversation

14. Although A S. does not recall the topic of the second
conversation, Respondent acknow edges the conversation and
advi ses that the subject was A S.'s interest in seeking
enrol I ment at the University of Kentucky with which Respondent
had i ndi cated he would assist. He had a brief conversation with
A.S. to advise that he had been playing "tel ephone tag" with the

Uni versity of Kentucky cheerl eadi ng coach. A S. does not know



how Respondent got her cell phone nunber; Respondent testified
that it was given to himby A S. so that he could contact her
regarding his efforts assisting in her enrollnent at the
University of Kentucky. Respondent testified that the only
subj ects of his phone conversations with A 'S. were school -

rel ated. These tel ephone contacts were not inappropriate.

15. Respondent made i nappropriate coments regardi ng

A.S.'s personal life. It is alleged that Respondent said that

A . S.'s boyfriend was going to cheat on her while he was away in
college. A witness confirned that Respondent told A S. to be
careful regarding her boyfriend, who was away at coll ege,
because he didn't want her to get hurt. Respondent testified
that the only discussion he had wwth A'S. regarding her
boyfriend was initiated by A'S. and is the sanme discussion
referred to and in the presence of the above-referenced w tness.
Respondent testified that he advised her to worry about her
grades, not her boyfriend, or words to that effect. The w tness
supports Respondent's recollection of the circunstances and
specifics of the comments regarding A S.'s boyfriend.

16. Respondent sought A S. out between classes. The

evi dence reflects that Respondent had hall duty, as did other
t eachers, which would occasion his presence in the school

passageways. A. S. vaguely testified that on several occasions



Respondent and A S. would have brief contact while she was goi ng
fromclass to class.

17. Respondent kissed A.S. on the head. On one

deposition, A S. reported this activity; it was not reported on
a second deposition or on two witten statenents. Respondent
denies this accusation. There are no other witnesses to this
accusation. The evidence is insufficient to denonstrate clearly
and convincingly that this incident actually occurred.

18. Respondent pulled A S.'s cunul ative folder w thout

aut hori zation and shared its contents with anot her student.

Wiile there is a great deal of discussion regarding what is

"aut hori zed access to student records” and the procedure for
obtai ning sane, the testinony fromthe various teacher/w tnesses
suggests that these rules, if there were any, were not foll owed.
It appears that Respondent accessed the cunul ative folders for
A.S. and her friend, H P. The testinony indicates that his
interest in both folders was incidental to recommendations he
was preparing to make for both students to colleges. In
addition, H P. wanted to take two math courses during her senior
year and had asked Respondent if it was advi sable; he was
checki ng her math background in her folder. On one occasion,
while both A°S. and HP. were in his classroomthe cunul ative
folders for both students were on his desk; Respondent

apparently referred to A'S. by a nicknane he |l earned fromthe

10



fol der and showed both A.S. and her friend, H P., a photograph
in the folder that was taken of A S. when she was younger.
There is no evidence that any other contents were disclosed to
any third party. Respondent should not have reveal ed private
information fromA. S.'s cunul ative folder, although his reasons
for accessing the two cunul ative folders in question are
meritorious.

19. Although A'S. testified that she did not recal
seeki ng Respondent's assistance with mathenatics, an acadenic
area in which she had great difficulty, a fellow student
testified that he repeatedly saw her, anong other students, in
Respondent's sixth period class receiving assi stance with
mat hemati cs. Respondent testified that he regularly assisted
A.S. with mathematics as many as two or three times a week from
February through May of the 2001-2002 school year. Respondent
even obtained an Algebra Il book fromA. S.'s teacher in an
effort to assist her.

20. The following is uncontraverted: A S. volitionally
vi sited Respondent's classroomon nunerous occasions during her
junior year; she suggested, if not requested, that she be nmade
his cl assroom assi stant for her senior year (this apparently
occurred after the reported discussion of her breasts); whether
she requested his assistance or not, she readily consented to

his proffered assistance in her efforts to be accepted at the
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Uni versity of Kentucky; she requested and recei ved Respondent's
recommendati on for participation in the Boone H gh School

cheerl eadi ng squad; and there was no attenpted physical contact
by Respondent with A S. before or after school or off canpus.

21. A S. has remarkably poor recollection of events
significant to her allegations. Critical testinony given by
A.S. is inconsistent and contradi cted by i ndependent w tnesses.
The cunul ative effect dimnishes A S.'"s credibility.

22. The Boone Hi gh School principal testified that
Respondent's effectiveness at Boone Hi gh School was reduced. He
equi vocat ed when asked if the reduced effectiveness extended
t hroughout the county. Respondent's teaching assessnents, the
testinmony of the only parent presented, and several of
Respondent's teachi ng contenporaries suggest that Respondent was
an exceptional teacher and notivator who had a genuine interest
in teachi ng and students.

CONCLUSI ONS OF LAW

23. The Division of Administrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng in accordance with Section 120.569 and Subsecti on
120.57(1), Florida Statutes (2003).

24. The Anmended Adm nistrative Conplaint in this case
charges Respondent with violations of Subsections

1012.795(1)(c), (f), and (i), Florida Statutes (2003), within

12



Counts 1 through 3, respectively. In addition, alleged
vi ol ations of Florida Adm nistrative Code Rule 6B 1.006(3)(a)
and (b) are found in Counts 4 and 5.

25. Petitioner bears the burden of proving the allegations
in the Anended Adm nistrative Conplaint by clear and convi nci ng

evidence. Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

The definition of clear and convincing evidence is found in the

case Slomowitz v. Wl ker, 429 So. 2d 797 (Fla. 4th DCA 1983).

26. The consequence of any violation of the counts alleged
in the Anended Adm nistrative Conplaint is described at
Subsection 1012.795(1), Florida Statutes (2003), where it states
t hat :

The Education Practices Conm ssion may
suspend the educator certificate of any
person as defined in s. 1012.01(2) or (3)
for a period of tinme not to exceed 3 years,
t hereby denying that person the right to
teach for that period of tine, after which
the holder may return to teaching as
provi ded in subsection (4); may revoke the
educator certificate of any person, thereby
denying that person the right to teach for a
period of tine not to exceed 10 years, with
rei nstatenent subject to the provisions of
subsection (4); may revoke permanently the
educator certificate of any person; . . . or
to i npose any other penalty provided by the
| aw provided it can be shown that such
per son:

27. Count 1 of the Amended Adm nistrative Conpl ai nt
al | eges m sconduct in violation of Subsection 1012.795(1)(c),

Florida Statutes (2003), in that Respondent has been guilty of

13



gross imorality or an act involving noral turpitude. This
al | egati on has not been proven by the requisite quantum of
pr oof .

28. Count 2 of the Anended Adm nistrative Conpl ai nt
al | eges that Respondent has engaged in m sconduct by violating
Subsection 1012.795(1)(f), Florida Statutes (2003), in that
Respondent has been found guilty of personal conduct which
seriously reduces that person's effectiveness as an enpl oyee of
the district school board. This allegation has not been proven
by the requisite quantum of proof. Prior to the allegations
associated wth this case, Respondent presents as an outstandi ng
teacher. There is no real evidence of notoriety associated with
the reported incidents which would have di m nished his
ef fectiveness. |n addition, Respondent is not guilty of the

acts alleged. See Braddock v. School Board of Nassau County,

455 So. 2d 394 (Fla. 1st DCA 1984) and Baker v. School Board of

Marion County, 450 So. 2d 1194 (Fla. 5th DCA 1984).

29. Count 3 to the Anended Adm nistrative Conpl ai nt
al | eges m sconduct in violation of Subsection 1012.795(1) (i),
Florida Statutes (2003). This count all eges general violation
of specific provisions within the Principles of Professional
Conduct for the Education Profession in Florida addressed in

Counts 4 and 5 of the Amended Admi nistrative Conpl aint.
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30. Count 4 of the Anended Adm nistrative Conpl ai nt
al | eges m sconduct in violation of Florida Adm nistrative Code
Rul e 6B-1.006(3)(a), in that Respondent has failed to nake
reasonabl e effort to protect the student fromconditions harnfu
to learning and/or to the student's nental health and/or
physi cal safety. This allegation has not been proven by the
requi site quantum of proof.

31. Count 5 of the Anended Adm nistrative Conpl ai nt
al l eges m sconduct in violation of Florida Adm nistrative Code
Rul e 6B-1.006(3)(e), in that Respondent has intentionally
exposed a student to unnecessary enbarrassnent or disparagenent.
That al |l egati on has not been proven by the requisite quantum of
proof .

32. Having failed to prove the allegations in Counts 4
and 5, Petitioner has also failed to prove the allegations in
Count 3.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Petitioner, JimHorne, as Conmm ssioner of
Education, dism ss the Arended Admi nistrative Conplaint filed

agai nst Respondent, Chri stopher Ebrahi noff.
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DONE AND ENTERED this 27th day of July, 2004, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 27th day of July, 2004.

COPI ES FURNI SHED,

Kat hl een M Ri chards, Executive Director
Education Practices Comm ssion

Depart nent of Educati on

325 West Gaines Street, Room 224

Tal | ahassee, Florida 32399-0400

Aaron W Proul x, Esquire

Broad and Casse

100 North Tanpa Street, Suite 3500
Post O fice Box 3310

Tanpa, Florida 33601-3310

Joseph Egan, Jr., Esquire
Egan, Lev & Siw ca, P.A

Post O fice Box 2231

Ol ando, Florida 32802-2231

Mari an Lanbet h, Program Speci al i st
Bur eau of Educator Standards

Depart ment of Education

325 West Gaines Street, Suite 224-E
Tal | ahassee, Florida 32399-0400
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Dani el J. Wodring, General Counsel
Depart ment of Educati on

1244 Turlington Buil ding

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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